Appendix £

Model Court Protocol for Domestic Violence and Child Abuse
Screening in Matiers Referred to Domestic Relations Mediation

i. Purpose & Presumption Against Mediation

This screening protocol is designed to identify parties invelved in divorce or child
cusiody actions for whom mediation may be inappropriate because of domestic violence or child
abuse, and 1o maximize safety and fairness in the mediation process. Mediation presumes that
participants can maintain a balance of power with the help of a mediator in order to reach a
mumally satisfactory resolution of a dispute. The mediation process and resulting agreement can
be dangerous and unfair if the imbalance of power is great or if the imbalance is unrecognized.

When domestic viclence is present among parties in a dispute, the abuser’s desire to
maintain power and control over the victim is inconsistent with the method and objective of
medigtion. Fear of the abuser may prevent the victim from asserting needs, and the occasion of
medigtion may give abusers access to vietims, which exposes the victim, the children, and the
mediator to a risk of viclence.

Mediator neutrality may support the abuser’s belief that the abuse is accepiable. The
future-orientation of mediation may discourage discussion of past abuse, which in turn
invalidates the victim’s concerns and excuses the abuser. This may result in agreements that are

inherently unsafe.

Mandatory referral to mediation by the court may communicate to the abuser and the
abused that the violence is not serious enough to compromise the parties’ ability to negotiate as
relative equals. This message also may invalidate the seriousness of the abuse, dilute abuser

accountability, and result in unsafe agreemenits.

When domestic violence is present, the case should be presumed inappropriate for
roediation.

The decision whether to order, initiate or continue mediation should be made on a case-
bv-case basis.

Parties should be fully and regularly informed that continuation of mediationis a
voluntary process and that they may withdraw for any reason.

if. eferral to Mediation Under MCR 3.218

Under MCR 5.216 cases may be referred to mediation on written stipulation of the
partes, on written motion of a party, or on the court’s initiative. The court may not submit
comtested cases to evaluative mediation unless all parties so request.
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Parties who are subject to a personal protection order or who are involved in a child

neglect or abuse proceeding may not be referred to mediation without a hearing to determine
whether mediation is appropriate.

A party may object to mediation by filing 2 written motion to remove the case from

mediation. A timely motion must be heard before the case is mediated. Cases may be exempt
from mediation on the basis of the following:

(a) child abuse or neglect;

{b) domestic abuse, unless attorneys for both parties will be present at the mediation
session;

(c) inability of one or both parties to negotiate for themselves at the mediation, uniess
attorneys for both parties will be present at the mediation session;

{d) reason to believe that one or both parties’ health or safety would be endangered by
mediation; or

{e) for other good cause shown.

Court, Party, and Mediator Screening

Three tiers of screening for domestic violence and child abuse are implemented: by the

court, by the parties, and by the mediators.

A.

Court screening

The court recognizes that mediation is not an appropriate process for all cases and that an
agreement is not necessarily the appropriate outcome of all cases referred to mediation.

Screening by the court for domestic violence and child abuse / neglect will help the court
identify cases that are inappropriate for mediation. Screening will also help the court identify
cases that, under MCR 3.216, reguire a hearing before they may be referred to mediation
{i.e. current personal protection order or pending child abuse / neglect case}.

Prior to referral to mediation, the court shall conduct screening for domestic violence and
child abuse® The court will require parties to complete and file with the court a simple
domestic violencs screening form that addresses matters of public record, such as the
existence of current or expired persona! protection orders, pending or resolved domestic
violence criminal cases, pending child abuse / neglect proceedings. Because the screening
form is discoverable, it shall be limited to matters of public record to avoid placing victims of
domestic violence at risk of further abuse. See SCAO form MC 282, *Domestic Violence
Screening for Referral io Mediation.”
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It a party has revealed domestic violence in the form, the court will refer the abused party
{0 2 domestic violence service provider organmzation to discuss options, conduct safety
planning, consider services, and consider whether mediation i5 a safe option. The public
education notice “{v Mediation Right For You? " can be used to provide referral information
if local domestic viclence service provider information is included 0 the notice.

If the court determines that the case is not appropriate for mediation, the court will not

order mediation,

*Ideally, specially wained court personnel would conduct separate and private individual conferences
with each party to explore concerns about domestic violence, safety of parties and children, and issues
concerning ability io negotiate. Court personnel would also provide referrals to appropriaie services,
including local domestic viokence service providers. Due to safety concerns, information revealed by the
parties during these conferences shoudd be confidential and should not be disclosed, except where there is
a duty to warn, allegations of child abuse / neglect, or if other statutes / rules require disclosure. Ensuring
confidentislity of information revesled during the conferences, and establishing protocols regarding
location or storage of this information is 2 prevegquisite to instifuting extensive screening by the court.

8. Parties’ Education and Self-screening

Prior to referral 1o mediation, parties will be provided by the cowrt with clear,
understandable educational materials about mediation, including:

e the sdvantages and disadvantages of mediation

¢ the circumsiances under which mediation may be ordered with or without a
heanng

s considerations for determining whether mediation is appropriate for their case
¢ information about domestic violence

o self-screening for domestic violence and chiid abuse

s procedures for objecting to mediation

e rights regarding confidentiality and termination of mediation

s refersal to local domestic violence service providers.

See the model public education notice “Is Mediation Righr For You? "
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C. Mediator Screening

Mediators have the opportunity to conduct the most extensive screening for domestic
violence and child abuse / neglect without providing the abuser with access to the
information disclosed by the victim. Mediators must recognize that mediation is not an
appropriate process for all cases and that an agreement is not necessarily the appropriate
outcome in all mediated matters. The mediator’s job includes continually assessing whether a
case is better resolved in mediation, or by other means. A key factor in this assessment is
whether the participants can safely stand up for what they believe is good for themselves and

their children.

Mediation should not be initiated, and if initiated should not continue, wless all parties
and the mediator believe that a safe, fair, non-coercive process will occur.

Once domestic violence among the g}aﬁiﬁs has been determined, mediation should only
be conducied when:

s the victim provides informed consent to mediation

e the victim has reviewed and demonstrated an understanding of the materials
provided concemning mediation

e the victim has been advised to consult with an atiormey and a domestic violence
service provider

o the victim provides compelling reasons 1o mediate

]

safery measures for mediation are taken

Mediators should not be evaluated on the basis of the number of agreements reached in
medisted cases. To aveoid g conflict of inlerest when mediators are paid per session, o7 o
avoid other dis-incentives for screening out inappropriate cases for mediation, 2 mediator
who determines that a matter is inappropriate for mediztion should be positioned on the
roster as if the matter had not been assigned.

It is possible that parties’ self-screening and court screening will not reveal domestic
violence and child abuse / neglect. This requires that mediators continually screen for
domestic viclence and child abuse / neglect. To achieve a fair and safe process, it is essential
that both partigs possess the requisite skills and capacity to mediate, and that any mediation is
conducted with established safety precautions.

In-person screening by mediators should be conducted in each case, following the
procedures outlined in the “Medinior In-Person Screening Protocol.”

April, 2001
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Appendix B

ediator In-Person Screening Protocol
Btructure, Guidelines, Considerations in Decision Not o Mediste,
Safe Termination, Reforral and Assiztance

irn-Person Screening by Mediators

This screening tool is designed to soreen out cases that are inappropriate for mediation, including cases that
invoive domestic violence, child abuse, substance abuse or menial health issues. Some victims of domestic
violence and/or child abuse will readily talk about the violence that they are experiencing or bave experienced if
they feel safe and supported. However, many others may sot identify themselves as victims of abuse the first
time an inguiry s made about violence or abuse in their Hves. Victims may be willing to self identify in
circumstances where they think that the inquiring professional will believe their allegations, where # is safe 1o
share, where the victim {rusts the information will be handled responsibly by the system, and where the victim
nias identified the viclence s abuse. If they do identify the sbuse, it is comumon for many victizs and
perpetratons o minimize the sbuse,

Struciure for Bcreaning Interview

1. The person conducting the screening must be muined in domestic viclence pursuant 1o SCAO Training
Standards and Procedures.

2. Ireperson sereening must be undertaken before joint sessions ave held,

3. Telephone screening should not be conducted gs the soreener cannot be certain that the abuser 18 not present/

listening duning the screening, compromising victim safsty, confidentiality, or ability 1o speak freely. Also,

comiortable mpport with the parties resulting in disclosure of abuse is less likely w be svtablished vig

telephone screening.

Screening of each party must be conducted separately, preferably scheduled at different times or locations.

Interviewing one pasty directly after the other is to be avoided. In no event should parties be asked to wait in

a room together before or after  screening,

5. When scheduling a screening, inquire whether a party has any safety concerns about coming to the screening

location. Arsngemenis should be made 1o respond 1o the safety concerns of the parties. If there are safety

concemns aboul coming o the screening location, the mediator should consider declaring the case

inappropriate for mediation.

&. Conduct screenings in an environment that allows the greatest degree of privacy possible. Once a screening
session begins, the session should not be interrupted. '

7. Atthe election of a party, screening may be conducted with an attorney or advocate present. The other
party’s attorney or advocate must pot be present during the screening.

i
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Mediator In-Person Screening Protocol
Stucture, Guidelines, Considerations in Decision Not o Mediale,
Safe Termination, Referral and Assistance

Guidelines for the Screening Interview
1. Observe behavior during the scheduling phone call, in the watting room, and during screening to pick up cues

that could indicate an abusive relationship.

2. Preface screening with reassurances to reduce awkwardness. (See Mediator Introduction 1o Screening
Interview.)

3. A policy of confidentiality consistent with applicable statutes and court rules must be maintained during the
screening process. Fach party must be informed of the policy. {See Mediator Introduction to Screening
Interview.)

4. Explain the goals and process of mediation. Inguiries should be made about the advocacy and negotiation
skills of each party, the capacity of each to acknowledge the independent interests of the other party, the
decision-making practices of the relationship, and the distribution of the personal and economic resources of
the parties. The mediator should corplete the following Screening Questionnaire to identify ability to
negotiate, practices of abuse, coercion, and threats by a party, and any impact of the practices on the other.
Give each party the opportunity to express concerns about the mediation process and to assess whether
mediation is an appropriate way fo reach an agreement about the issues in their case.

5. During the screening interview, ask questions slowly and wait for answers. EBach item in the Screening
Cuestionnuive should be asked and fully explored. Ask follow-up questions, if necessary, and note answers
in the comment section, If counsel is present, explain that the process will move faster if the soreener
proceeds without interruption.

6. The words “the other party” are used throughout the screening guestionnaire 23 2 generic term. However, the
medisior toay want to adopt language that more closely reflects the actual relationship between the parties
e.4. spouss, pariner, ele,

7. It is important that participants clearly understand that it is appropriate to decide that mediation may not be
the best process for them. Participants should be assured that participation in the screening process fulfills
the requirement for court ordered mediation. Participants should understand that it is not a “failure™ to
terrninate medigtion and that there are no legal repercussions for doing so. 1t is the mediator’s responsibility
10 terminate mediation if she or he believes either of the participanis is unable to mediate safely, competently,
and without fear of coercion.” Monitoring by the medialor is a continuous responsibility throughout the
medialion process,

2. Do not make fudgmenis shout allegations of sbuse. Mediators are not nvestigators. There isno peed 1o
establish the truth of the allegations. The mediater’s role is to determine whether the case Is approprisie for
madiation. The focus should be on the existence of fearfintimidation. Mediation s not advisable when fear s
present and almost never advisable when there has been domsstic viclence,

. Do not mediate divoree or custody issues during the screening.

0. Parties whose cases are deemed inappropriate for mediation will be considered 10 have fully complied with s

courl’s order for mediation by participating in the screeming process.
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Mediator in-Person Screening Protocol
Structure, Guidelines, Considerations in Decisiory Nof to Mediate,
Safe Termination, Referral and Assistance

Party, Date:
Casge Mo Counsel for Party:

Maediator introduction 1o Screening Interview

3 Preface fo Screening Interview with Assurances fo Reduce Awlwardness

“The reason | meet with parties individually s to give you and the other party the soportunity 1o tell me sbout
concerns you might have about mediation and your situation. [ will also be asking vou specific questions sbout
how you and the other party got along, 5o that T can sssess whether mediation is approsiate for von and how §
might help vou Further, thiz meeting i an opporiority for me to discuss the process of mediation, so that you
can decide whether mediation is approprigle for vou”

3 inform the Parties and thelr Altomeys of the Policy to Keep Screening Sessions
Confidentisl and the Exceptions to that Policy.
Mediation is confidential. Confidentiality means that the mediator cannot disclose any information that you

provide uniess:

= You and the other party apree that the information can be disclosed,

*  The mediator informs you and vou agree in writing before mediation starts that the mediator ray disclose
other information such as ohild abuse or threats of hamm

= You or the other party disclose child abuse or neglect, or threst of harm o another person, and the mediator
has a statutory responsibility wo report child abuse or neglect, or threst of harm,

e Information is necessary o resolve a dispute regarding the mediator’s fes.

The Mediator also is required o report ©o the cowrt cerain basic facts abowt mediation, Lo the numbey of
sessions, who attended. whether or not an agreement was reached, whether or not the fee was paid, whether the
parties provided infbrmation requested by the mediator, and general information necessary for program
evaluation.

£1 Explain the Gozls and Process of Madiation,

“The goal of mediation is for the two of you @ reach an sgreement on somes or al of the Issues in your case. All
agreements are voluptary. My role during mediation would be o belp vou reach agreement, not 1o make 2
decision ot recommendation on the issues. | am neutral in the sense that [ am not advocating for either one of you,
or for a particular outcome. [ would not give an opinion as to who is right or wrong, or as to what the agreements
cught to look like. If we decide to mediate and use the usual process, I will meet with you and the other party
together. Another option would be to reet separately. [ don’t give legal advice. If vou have counsel, ]
recommend that you keep your attomey informed about the mediation process, seek legal advice from vour
attomey and have any of cur materials reviewed by your attormey.™

[if the parties have requested evaluative mediation explain that provess. I a sevdement is not reached during
evaluative mediation, the mediator, within a reasonable period after the conclusion of mediation shall prepare a
written report to the parties setiing forth the mediators’ proposed recemmendation for settlement purpose only.
The medistors recommendation shall be submited to the parties of record only and may not be submitted or
made available w the court. MCR 3216 (h2)0

gk
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Questionnaire {Ask all of the following. Feel free to take notes.)

Section 1: {General)

a

0

a} Is there anything you would like to ask me or tell me before we continue? Are there any special
needs that you require to have this discussion (language interpretation or other special
accommodations)?

b) Why don’t you tell me about your situation?
¢} Do you want to mediate? If so, why?

d) Could you tell me about how the decision to divorce and/or separate was reached?

Section 2: {Controi, Coercion, intimidation, Fearj

a

3

Page 824

a) When you look back over time, how were decisions made in your marriage?
b) What happens when you speak your mind and express your point of view 1o the other party?
¢} When you and the other party fight and/or are angry with each other, what happens?

&) Do you have any concerns about how the two of you will make decisions in mediation?

¢} Has the other party ever prevented you from having contact with family or friends, or with your
children?

f) Has the other party ever denied vou access to money for food, shelter, medical needs, clothing, ¢ic.?
g} Has the other party ever threatened 1o huit or kill him/herself?

hy During mediation sessions, you and the other party may meet in the same room to talk abowt gli the
issues and problems that need o be resolved. Do you have any concerns about sitting in the same

room with the other party or mediating with the other party?

If ves, ask the following questions:
i} What are your concerns?

i) If your atiorney was present with you during the mediation sessions, would you still have
these concerns?

iif) If you and the other party were in separate rooms during the mediation sessions, would you
stifl have these concerns?
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Section ¥ VivlenceFear of Violence)

o a) flas there ever been any physical confrontation between vou and the other party? What happened?

g by Do vou ever feel afraid of the other party? What are vou aftaid of7

2 ¢} Do you ever become afraid for yourself or others based on the looks from the other party or actions
of the other party”?

= 4} Has the other party ever pushed, shoved, hit, kicked, choked or restrained vou, or pulled your
haie? What happened?

1 ¢} Has the other party ever used or threatenad o use 2 weapon t© ham vou?

o f} Has the other party ever threatensd to kil or injure you? Has the sther party ever threatened o Kil or
mjure 3 faoily member, Blend, or co-worker?

03 g Has the other party ever damaged or destroyed your property, or harmed or threstened to harm your

pets? Your children’s property or pets?

0 hy Have you or any family members ever sought medical reatment 48 s reqult of an infury caused by the
other party?

i i} Has the other party ever caused vou to feel threatened or harassed by following yvou, interfering with
your wark or education, making repested phone calls 1o vou, or sending you several unwanted latiers,
g-mails, faxes or gifis?

7 i} Has any of these events involved the children?

4 k) Have you ever sought to have a Personal Protcction Order (PPO) issued against the other party?

0 1y Has either of vou ever had a PPO fssued against vou by anyone?

i m) Has either of you ever been found in contempt of court for viclating a PPO?

3 1} Are vou afraid that the other party will physically barm vou during the medistion or after vou leave
because of what you say In mediation?

o3 o} Are vou in immediate danger?

Hyesio 3o

i} Discontinue use of sereening guestionnalre and proceed fo SAFETY PLANNING {page 13k

B
H} Terminate mediation. See SAFE TERMINATION {page 11).
“Since you are in immediate danger, let’s arrange for you [and vour children] to get to a safe place. |
will not be mediating vour case.”

¥ yes o any one of 3a-3m

[f there is a yes answer to any one of questions Ja-31, this is an indication that you should advise the party
that mediation is NOT appropriste. However, do not terminate until the entire questionnaire is completed.
information gathered in the following sections may be useful if the parfy wishes to mediate despite the
mediator’s sdvice. This will sssist the mediator 1o make the decision whether or not 1o mediste.
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Section 4: {(Violence/Dangerousness Assessment)
0 a) Have you or any one else ever called the police because of problems in your home?

0 b) Have you or the other party ever been arrested for or convicted of any crime?
| ¢} Are there any guns or other weapons in the horme? What kind? How many?

Section 5: (Attorney Awareness of Violence)
O a} (If lawyer is not present) Have you told your lawyer about these things (Q's 3 & 4)? It is important for

your lawver to know about these matters.

Section 6: (Children)
1 a} How are the children doing?

O b) Do you have any concerns about the safety of the children?

3 ¢ Has the other party ever threatened 1o take the children or threatened to stop vou from seeing them,
or stopped vou from seeing them?

3 4y Is thers a pending abuse or neglect case involving you children?

Section 7: {Other Considerations Regarding Ability to Negotiats]
3 a} Does cither of you have a problem with aleohol or drups? (If yes: How recemt? Staus of
treatment?) Is there a problem with alcohol or drugs in either of your families?

% b) Does either of you have a history of mental illness or emotional problems? Is there a history of
mental iliness or emotional problems in either of your families? (If yes: How recent? Status of

treatment?)

3 ¢} Has either of you ever attempted or thought about attempting to hurt or lall vourself? (If yes: How
recent? Status of treatment?)

Section &: {Catch-All)
(3 a) Is there anything else you think ! should know about you, the other party, or your family?
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Bection & (Mediafion Process Discussion}

i the mediztor belisves that mediation will not go forward, skdp this zection and go %o the
DECISION NOT TO MEDIATE {page 8. Return to this section if mediation ultimately will go

forward.

"Mow let's talk more shout the medistion process.”

Tt 2) Discuss process of mediation.,

“In medistion, we will efart by gathering information, then will look at what the issues are, options for resolving
thers and how 1o resolve them in a way that i3 agreeable o both of vou fand in the best inderests of vour
children]. When vou have agreements, | will send them to you and vour aitorneys 1o ook over and make
changes. The final draft will be given to the attorneys to file with the court documents. In light of the
confidentisiity of mediation as discussed earlier, I will report o the judge only that you sttended mediation, and
whether o not vou resched an agreement.”

C1 b Discuss differsnces between mediation and the traditional legs! process.

“In mediation, the two of vou will dispuss the issues and reach vowr own resolutions that are agreeable (o both
of you. Inthe traditional legal process, your lawyers might do the negotistion for you, or vou could ke the
igsues o the Friend of the Court or a judge.”

1 o Digcuss nesod for lowyer, if party doss not have 2 lawyer.

*Mediation is & cooperative process, where the two of you are working wgether 1 reach a resclution. However,
you will each need legal advice and knowledge of what the court would decide in vour situation. 1 must remain
neutral and cannot give vou that advice. So | advise you 1o get a lawver to give you tegal advice, and advice
about what oright happen in court. Yoo could eliber retain 2 lawyer or consult  lawyer. T would suggest that
your pet advice {1) prior to negotisting, and (2afier the agreement has been reached but before vou sign vowr
agreement, 1o see if there might be problems with 1t.”

3 Hasthe divorce been filed?

3 What is the current status of legal process?

3 What are the upcoming court dates?

3 Driscuss fees.

Section 10: (Preparation for Mediation)

0 3} What would you like to see as an outcome of mediation?

= by What are the issues you think will be the most difficult for you and the other party 1o resolve?
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Decision Not to Mediate

1. A Parly is in lmmediate Danger
{There is a "Yes” to Question 3o in the Questionnaire)

If a party is in immediate danger, the mediator should advise the party that mediation Is not appropriate. There
are no circumstances under which mediation should proceed. Go 10 Safery Flanning (page 13) and then to Safe
Termination of Mediation (page 11).

To the Abused Party: “Since you are in immediote danger, let’s get vou [ond yowr children] 1o a safe ploce. |
will not be mediating your case. Let’s get v Safety Plan in place.” See Sufery Planning (page 13). See Safe
Termination of Mediation (page 1),

To the Abusive Party: See Safe Termination of Mediation (page 11).

2. Mo Apparent Imwmnediate Danger, but the Abused Parly Discloses Violence by or Fear of

the Other Party
{There is e "No” fo Question 3o in the Questionnaire bul & "Yes” to Any Ofher Guestion in Section

3 of the Guestionnaire)

i 2 narty answers ves 1o any question in Section 3, {other than question 3o) or if violence or fear of the other
party is otherwise ientified, the mediator should advise the parties thet mediation is not apprepriste. The
shusive party’s willingness to proceed with mediation is irrelevant.

Advive Apuinst Mediation: “1 do not think if is advisable for vou lo porticipase in mediation. ” See Sofe
Fermingtion of Mediation (page 11).

3 a) If the abused party concurs with the advice not to mediate, there are no circomsisnces under
which mediation should procesd.

3 b} If the abused party disagrees with the advice against medintion and wanis te mediate, then
medintion should proceed ouly ¥ ALL of the Tollowing spphe
£3 1. The situation is not dangerous for the abused party or the mediawr. For Dangerousness
Assessmerd congider answers to (Juestionnaire sections 2,3, 4. 6 and 7.
3 2. The mediation is conducted by a skilled mediator knowledgeable about domestic violence.
(3 3. The attomey for the abused party or an advocate for the abused party (such as an advocate
from the local domestic violence program or s friend or family member of the abused party} will
be present during the mediation.

{3 4. The mediation is conducted within a specialized process under specific conditions w address
concerns for safety and ability to make decisions without coercion or fear. See Specinlized
Process for Mediating When Domestic Violence/Control Exist (page 12).

Both parties agree to this process, and these specific conditions.

. The mediator assesses that the parties have the ability fo nepotiate voluntarily, fairly, safely. and

in good faith, Congider answers to Questionnaire Section 2.
See | Deterrmining Ability to Negofiate: Existence of Conirol, Coercion, or intimidation)

g
G
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Determining Ability to Negotiate: Existence of Control, Coercion or intimidation
The following indicute that s party may oot have the ability to negotiate. The mediator must determine whether the presence of
an anemney or advocate, sndior the adherence to specialized mediation conditions will provide the party with the sbility @
negotiate, 1 the medintor susesses that one or both parties dogs not have the ability 1o negotiare (even with an attorney or
advorats present o uider other speciaiized conditions) the medintion should not go forward despite the sbused party’s wishes.
{Bes Modinior Standards of Conduct, Standasd 2.}
¢ Party indicates that most decisions were miade by the other party, or thet o'he has sericus converns about how decisions
wiil be made during mediation,
Farty has not been able In the past 1o speak her/his mind or express hewhis polnt of view,
Barty indicarss thar she/ls Backs down if there has been 2 disagreement,
Party has congerns sbeat sitting in the same room during mediation.
Purty has been denied aceess to food or money. ov has been prevented from contanting Friends, family, or children,
Either party indicates that there i & history of non-complisnce with coort orders by elther party.
Party seems umable to arficulate her/his point of view o mediator,
There is & history of substence shuse or mental ilness.

[ )

L

3. Men-Violent, but Abusive/Controlling
{Thers is & "No” fo All Questions in Sechion 3 of the Questionnaire but a “Yes” fo Any Question jn
Saction PA-21 or Answers fo Secilion 2e-c Indicale the Existence of Condrol, Cosrcion, or

Intiniation)

I in sereening, abusive snd controlling dynamics sppear central to ooe panty’s relationship with the other, the
medistor must determone whether sither party lacks the sbility 10 negotiste under any clrcumstances, or whether
mediation could go forward under specific conditions with g skilled mediator. Medistion should proceed only if
ALL of the fallowing apply.
9 1. The sirostion is not dangercus for the pbused party or the medistor. For Dongerousness
Azsessmens consider answers to Questionnaire sections 2, 3, 4, dand 7.
The mediation is conducied by a skilled medizor knowledgeable about domestic violence.
The medisior assesses that the parties have the ability 1o negotdate volontarily, fGidy, safely, and
in good faith, with or without an attorney or advocate present for the abused party, or with or
withowt specitic conditions o address concerns for safety and ability 1o make decisions without
coercion or fear. Consider answers t¢ (Questionnaire Section 2.
Sec| Determining Ability to Negotiate: Existence of Control, Coercion, o1 Intimidation
I3 4. 1o ensure the ahility to negotiate, the abused party requires the presence of an attomey or
advocate during mediation, or a specialized process to which both parties agree, the mediation
must be conducted with those accommodations. See Specialize Process for Mediating When
Domestic Violence/Control Exist {page 12},
I3 5. The abused party wanis to mediate.

1
3

s

if the mediator determines that mediation should not proceed, See Safe Termination of Mediation
{pagell;.
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4. Non-Violent and Non-Abusive and Controlling, but Either Party Otherwise Lacks Capacity
to Mediate

(There is a "No” to All Questions in Sections 2 and 3 of the Questionnaire, but a *Yes™ fo Any
Question in Section 7.)

Regardless of the existence of domestic violence or child abuse, if screening reveals any of the following the
mediator must determine whether either party lacks the ability to negotiate under any circumstances, or whether
mediation could go forward under specific conditions with a skilled mediator.

@ There is 2 history of substance abuse or mental illness that is not presently controlled.

e A party is not able to negotiate for her/himself or anticulate her/his needs,

# A party is unable 10 reach an agreement voluntarily,

Mediation should proceed only if ALL of the following apply:

03 1. The situation is not dangerous for the parties or the mediator. For Dangerousness Assessment
consider answers 1o Questionnaire sections 2, 3, 4. 6and 7.
03 2. The mediation is conducted by a skilled mediator kewwledgeable abont the substance abuse,
mental iliness or other circumstances affecting a party’s ability to negotiate.
£3 3. The mediator assesses that the parties have the ability io negotiate voluntarily, fairly, safely, and
in good faith, with or without an atiomey or advocate present, or with or without spacific
conditions to address concerns about safety and circumstances affecting ability 1o negotiate,
See ! Determining Abllily 1o Negoliale: BExistence of Contral, Coercion, or Intimidatio
0 4. L to ensure the ability to negotiate, a party requires the presence of an aftorney or advocate
during mediation, or a specialized process to which both parties agree, the mediation must be
conducted with those accommodations. See Specialized Process for Mediating When Domestic
Violence/Conrro! Exist (page 12}
5. The parties want @ mediate,

W
W

if the mediator determines thai mediation showid not proceed, See Safe Yermination of Mediation
{pagpeii}.
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Safe Tormination of Mediation

Anvtime during the course of mediation, if either party decides o withdraw, or the mediator {inds that

medistion is not safe because of domestic violence or child abuse, the mediation should be wwrminsted in the

following manner

1. domestic viclence or child abuse is revealed for the fisi time afler mediation has commenced, the

mediator shall interrupt the proceeding and conduct a screening of each party separately to determine

whether mediation is appropriate and whether the party who has been subject to the abuse understands the

potential impact of abuse on the party's ability t participate In mediation fully and fairly. I the party

subject to the abuse and the mediator agree that neither domestic violence nor child zbuse 15 an inhibiting

factor, the mediation shall proceed.  The mediator shall discuss and plan safety precautions with the abused

party. If either the abused party or the mediator defermines that the mediation is inappropriate, mediation

should be terminated.

Consult privately with the abused party to determine whether safety arrangements are necessary, If

possible, make arrangements {or the parties to leave separatsly, with the abused party leaving st and

allowing reasonable time for deparnre.  Consider whether to alert law enfbrcement or other security of the

potential for vickence and arrange for escort of the sbused party to transporiation. Do not reveal the

destination or means of transportation of the abused party to the other party.

Withowt endangering the abused party, provide the sbused party with information and referrals for

assistance, including safety planning. Elicit how the abuser Is likely to respond to medistion being

terrninated.

4. If vou learn of a threat of imminent danger of physical harm to any person, take appropriate safety
mSasures.

5. On the form that goses o the court check the box that savs not sppropriate for medistion. Do not provide
any explanation.

6. There gre two positions to consider with regard to advising the parties sbout the reasens {07 ermination of
mediation.

2 Some domestic viclence victim advocates and professionals who work with hattersrs in batiersr intervention
programs beleve that, due 1 safety concerns, the mediztor should MOT advise the partics that the veason for
wermination is domestic violenoe or child abuse, regardiess of whether the viclim or the abuser discioses the
vience. Osher valid ressons for termination that could be provided o the parties inclade: mediatios policies and
procedures, parties too fay apsrt in positions or inferess, nability t negotiate, wnwillingness to compromise,
substance abuse or mental Hiness 0 known so both parties).

8 Zome mediators believe that i the abuse iz dislosed by the abuser or by both parties, 1t is appropriste 1o advise the
parties that the resson for mrmination s domestic viclenes, I 2 mediator chooses this approach, the medistor must
be carelid to provide esch party with the same informetics regarding the ressons for tormination and place
responsibility on the abuser, without violating confidentiality. If the viclence is disclosed only by the victim, the
mediator should NOT advize the parties that the resson for termination iz domestie violence,

%\)

Lk

Suggested Language: Termination of Mediation After Screening

To the Abused and Abusive Party: *1 have decided not ro mediate this case. Many cases sre not approprinte for medistion. Itis
mry experience that with shuations ke vours, mediation does not work, This soreendng provess fulfills the requirement for comt
ordered mediation, It iz not 2 “Reilure” io torminate meedintion and there are no legal repercussions for doing so. | would suguest that
vou review this case with vour sttomey or seek legal advice. Youwr options may inchude negotiation between your attorneys, reforal 1o
Friend of the Coust for mvestigation and moommmendation andfor motion 1o the cowt for & decision. If your disputs invelves custody,
parenting time, or support and you are not represented by an sttomey you may contact the Friend of the Court and ask them 1o provide
vou with the forms and instructions necessary to procesd.”

Suggested Language: Yormination affer Medistion has Commensed
“After observing the issues betwees vou and vour interactions with each other, | kuow Fom my experionce that it would be very
difficelt for vou o reach agreemaents. So rather then teking op vour fme and resources, © am terminating this mediation. i nota
“pilure™ to wermingte mediation and there are no legal reperoussions Tor doing so. T would suggese thet vou review this cese with vour
artorney of seok legal advice. Your options may include negotistion botween your stiormeys, referrsl io Friend of the Cournt for
frvestigation and recommendation and/or motion 1o the court for s decision. If vour dispute involves casiody, pereating time, or
support and you are 5ol represanted by an atiornsy vou may contact the Friend of the Court and ask thern to provide vou with the

forrm and instractions necesiaey 1o oroceed.”

4
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Bpecislized Process for Madiating When Uomestic Violence/Control Exists

The following are suggestions for specialized conditions that may accommodate safety concerns. and may
provide a party with the ability to negotiate and make decisions without coercion or fear.

Take all discussions of fear and safety seriously.
Require the presence of an attorney or advocate for the abused or vulnerable party during mediation.

Talk with'the abused party sbout what safety precautions she/he would like to see in place,

Mediate the case separately with each party. Do nof schedule sessions with the parties back 1o back.

If not mmedisnting separately, suggest thet the abused party arrive 10 minutes after the abuser and leave 10
minutes before the abuser. Have separate waiting areas for the perties and do not leave the parties alone
tpgether.

6. Allow an advocate, fiend or family member of the abused party o sccompany the abused party to the
mediation sessions and wait in the waiting room.

W b B

7. Check with the abused party betwesn sessions fo assess safety and ability o negotiate,

g, Continually reevaloste the safety of the situation for the abused party and the abused party's ability to
negotiate. Terminate mediation if there are concerns for the abused party's safety or if the mediator believes
that the abused party cannot negotiate fairly.

¥, Co-mediate in order to betier overses and direst the process in difficult mediations.

15, Pacilitate the erafling of gpecific and detailed e’zgfasgﬁfzs‘;ﬁ o reduce the opporfunily for the abuser i ks

advantage of zm%%ggﬁé%g Medisted agreements can

g Awoid ;z@§;=$§§f:5;m provisions such as 7 r@@{*ﬁ%@ég parepling time, "parsniing time as agreed by the
parties.” or "parenting fime to be arranged Inter.” The terme of 2 parenting time agremment shounld be
stated unambiguousty, with pick vp and drop-off locations, imes, and davs of the week clearly
specified.

& Provide for supervised pareniing fime, with supervising third parties clearly identified.

#  Provide safe, neutral locations for parenting time, whether supervised or unsupervised,
Specify how the parties may communicate with each other to make arrangements for parenting time
{e.g., whether the abusive party or the abusive party’s attomey may telephone the abused perty, whether
written or electronic communications is permirted).

= Arrange parenilng time so that the parties will not meet. Drop-off and pick-up times could be differsnt
for the abused party and the abuser, so that each party ém?é have left the drop-off site before the other
arvives,

¢ [fihe ggﬁsg must meet 1o transfer children, requive that the ransfer iake place in the presence of 3 third
party and in a protected setting. Use available resources for %@g}%ﬁ%@@zﬁ visitation and exchange of
children such 23 programs §:§3€;§s§§é by local domestic violence service providers or other local agencies,

#  Provide for short, daytime visits in a public place, and increase length only if things are going well.

Place Houts on overnight visits

Prohibit the noncustodial party Fom drinking or using drugs before or during parenting thime,

Reguireabond 1o aggagé ﬁeﬁpigaﬁea with iiﬁ% agreement.

Limit the abusive party te 8.

ermuit refusal of ?&?@ﬁ&ﬁg time upon violation of any condition of the agresment.

Pormit cancellstion of parenting time if the noncustodia! paety is more than 20 or 30 minutes e,

Specify how dispules between the partics will be resolved.

Build in automatic return dates for the court, or the parties with a mediator, to review how the agreement

is working.

= Beguire surrender of passport prior o exercising parenting time, or take other stens to deter shduction, i
there is & rist of 2 party abducting o fleeing with the children,

BOoOW OB OB & % om
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i Safety Planning

A safety plan is & tool to help victims identify ways to stay safe. Most victims of domestic violence have a
variety methods that have helped keep them safe in the past. The mediator should take alf diseussions of fear
and safety seriously. If the mediator has any questions at all during the course of the discussion with the party,
call the National Diomestic Viclence Hotline foy consuliation af 1-80G-799-SAFE(723Dy, Following are several
options to consider depending upon the situation:

1. Ensure that there is 5 safe and private 2res @ the office where the mediar can epeak to the abused party
zlone.

Offer the use of a phone so that the abused party can contact the local domestic violence program and/or the
MNational Domestic Vinlence Hotline 1.800-799-EAFE{T72353). Both of these organizations have rained
professionals who are able w offer confidential services and should be able to help the abused party create a
safery plan,

Suggested Language for Safety Planning Assisiance
"1 mv concerned for vour safety. Nose of this is vouwr el | would like you o consider contacting some professionaly fo help
you come un with 3 plan 10 stay sefe woday. Most conmunities have organizations st provide servives to survivers of domestic
viglence. These services oiten include confidential shelter, counseling, sdvocecy, support grouss and [oounseling for vour
childrent. The phone number © owr loca! domestic violence program is . Yo oan aiso call the Mationa!
Dianestic Violence Hotline st 180070084 FE(T233) The Hattona] Hotline cae provids vou with confidentis] advocaoy and
support and also ety you 1o the mearest domestic violence program. Please use my phons.”

1# the sbused party doss not want o contact the Hotline, the mediator may want 1o ask the party's permission
1o calf the Hotline Tor consaflation. The Hotline should be able 1o walk the mediator duough some basic
safety planning strategies. The mediator should assure the abusad party that the Hotline is confidential and
that the medizior will not disclose any porsonal information.

Tad

Suggested Language for Safety Planning Assistance
* 1w concerned v your safety snd want to swke sove thae | am ghving vou correct information. Would it be ok, with you if |
calied the Nations! Domestic Violence Hoibine 1o help me give you referrals and assistance In comdag up with a plan 1o slgy safe?
§ will net ghve them any identifying information sbout vou”

4, Theparty may be ahie to identify friends or Banily that have been helpful in the past or who are able 1o offer
# place to stay. The medistor should offer the vse of her/ber phone so that the party can contact friends or
tamily, i the party wishes 1o do so.

5. Discuss with the party what she/he will do with any paperwork that she/he is taldng home, especially if
she/he still lives with the abusive party.

&. Consider what the party will do when she/he leaves the mediator’s office and where she/be will go. Work
with the party to ensure that she/he will be safe during the rest of the day. Ask questions like: "What is your
mode of transpornation and is it safe? Where is vour car parked? Do you have 2 safe place to spend the
gt ?"

7. Offer the use of a phone w contact the police to file 2 report or 1o request an escort, if the party wishes.
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Referral and Assistance

1. I asereener for mediation or a mediator concludes that domestic violence or child abuse has cccurred, the

abused party shall be provided with information about and referral to a domestic violence advocacy agency

for safety planning and other services. The information shall be provided only when the other party is not

present. if the mediator does not know the local shelter number she or he can get the number from the

Mational Domestic Violence Hotline at 1-800-799-8AFE (7233

The mediator should provide the abused party with information and brochures about domestic viclence,

child abuse, and referrvals for assistance. Free general domestic violence brochures are available from the

National Domestic Violence Hotline by calling 1-800-799-SAFE (7233). Local domestic violence programs

also should have free brochures.

3. The mediator should discuss with the party what she/he will do with any paperwork and brochures that
shelhe is iaking home, sspecially if she/he still lives with the gbusive pariy,

4. TIf a person is in mminent danger, the mediator should do safety planning with that person whenever

possibie.

b

Suggested Language for Referral and stance
“Whost commminitios beve orgenizations thet provide serviess fo susvivors of domestic viclerce, These services offen inolude
confidential sheler, counseling, advocacy, sppor? groups and foomseling B vour childrenl. The phone manber for ouwr loos!
doanestic vipleace program is . You can sho call the Mational Doamestic Vielence Hotlise &t 1-800-799-
ZAFECTI3L). The Mavional Hotline can provide you with confidential advoracy and support and alse refer you o the nesrost
domestic vicliacs progiam,. Here ars brochures and information for you 1o resd over, Wil waking this information home with you

be dungerous oy you?”

On-Going Scresning for All Cases

Onegoing screening for domestic vislence should tuke place in sll cases. It is the mediator’s responsibility 1o
rerminate medistion if she or he believes cither of the participants iz unable o mediate safely, cormpetently, and
without fear of coercion. Monitoring by the mediator is a continuous responsibility throughout the medistion
process. During the course of mediation the mediator may notice abusive or controlling behaviors that were not
revealed during the screening process. Behaviors that may be of concers inchude threatening looks or actions,
one party attempting to speak for or control the other party, one party unwilling to comply with the ground rules
or specialized process for mediation, or one party dominating the sessions.

If any behaviors lead vou to conclude that a party may not be able to mediate safely and fairly, reconsider e
Dectsion Not 1o Medinie (page 8}, If you determine thet mediation should not proceed, see Sgfe Termination

{page 11
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Is Med;atmn Rrght for ‘(w.k

i What is Domestic Relations Mediation?

3 Mediation is a process which allows vou and another party to resolve your dispute outside of the traditional court process. Unlike

b hearings or 2 trial; in mediztion vou and fhe other parly work together to identify solutions to problems. The mediator, » trained
neutral person, does nof say who is right or wrong, and unless raguested, does not provids rmcommendations for resolving your

E dispute, Mediation can be quickly arranged, and frequently saves time and money compared to the traditiona] court process. Because

L mediation promotes cooperation, the emotional costs of resolving vour dispute also may be reduced. You can choose to iy mediation,

- or & judge may order you to try mediation. Here are some more things vou should know abont mediation:

Wediation is confidential. Confidentiality mweans that the mediator canmot disclose any information that you provide unless:

= You and the other party agree that the information can be disclosed.

= The mediaior informs vou, and vou agree in writing before mediation siaris, that the mediator may disclose other
information such as child abuse or threats of harm.

o You or the other party disclose child abuse or neglecy, or threwt of harm o another person, and the medintor has 2 legal

responsibility to report child abuse or neglect, or threat of harms,

w  Information iz necessary 0 resolve a dizpuie resarding the mediator’s fas,

The mediator also 15 required 1o repert to the cowrt ceriain basic fets about mediation, such as the number of sessions, who
stended, whether or not an agresraent was resched, whether or not the fee was paid, whether the parties provided
information requesied by the mediator, and general information necessary for program evalution.

Yo eant sefect vour own mediswr. In most cases, partfes can agres who will serve a3 thely mediator. If yvou and the other
party cannot agree, the cour? will sefect @ mediater from a roster of reined and experienced mediators.

if wou and the other party canmot agree on some issees, and you have chosen evafnarive mediation, von can ask the mediator

n Hesching an agreement is voluntary. Most people who try medistion do resolve all thelr issues through mediation. However
o provide you with recommendations for setlement. If settlement is pot reached, your case continues In the court process.

I What are the Benefits of Mediation?
: C(}mpared to the traditional adversarial court process, mediation may:

be less time consuming

be less expensive

aliow vou 1o express 2il vour opinions ahout the issues and results you want in an informel serting
give vou more control over the outcome of your dispute

lead to fewer court proceedings after a judgment has been entered

be less emotionally stregsful

provide a more fair outcome for both parties

B % B 8§

&

Mediation is NOT Appropriste

Mediation is Appropriate
and does not work when the other party:

and works best when both parties:

¥ do not use fear, force, threats, violence, or « uses fear, force, threats, vielence or intimidation
intimidation to get what they want to get what they want

v does niot respect or listen o your opipions and 000 @

¥ commit to respecting and listening to the c
other’s opinions and interests mterests

¢ makes vou afraid to ovenly express needs and
COBCErnS

¥ feel free to openby and safely express needs
and concems

I vou think thar mediation is not eppropriste for your case for any of these reasons, it is Important for vou to et

the court and the mediator know aboul these reasons, o that your case can have 5 falr and saf outoome.

iF YOU THINK THAT MEDIATION I8 NOT APPROPRIATE FOR YOUR CASE,
READ THE OTHER SIDE OF THIS NOTICE.
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What if I do not want my
case to go to mediation?

5 i vour case is being considersd fir mediation, you are entitled 1o 2 hearing in
8 front of 2 judge to decide whether mediation is approgriate for you for any of these three
E reasons:

How do ¥ tell the cowt
Fie the enclosed “Motion to Remaove Case from Medistion™ with 2 copy of vouwr ??{}
o miprmetian shees your PO,

; riv is invodved in a child ab
; =R
How do 1 ol %%& court that thera is Hd ab *

Fiie e enciosed “Maorlon to Removs C&s& i%c}ra'% Mﬁéﬁ&%@%m wzé:% any m{;}%azm
shont the child abuse/negient cuse,

Fosws oor thie ¢

You file & “Blotion b Bemove Case from Mediation”
barapes you beliove that mediation will net be falr or
safe for vou

What are the ressons that T oo ool the cour? 30 ramove my
cmgs from fation?

A court might net arder you Into mediadon IE

1. Thers ave good reasons, such as: the oalor party has beon arvesioxd Ror or convicled of
dumestic vislanos, there is a pending orimingl domeste vielence case the wher
party hes 3 pest bistory of viglating cout orders; the other party s thresmened s
harm or kill vou or Bas bareed vour the other party hias threavensd 1o bevm or kill the
chiftren; there & histery of depression or stiempied swiclds; past allerapte »t
metliation heve faled.

There is reason o belfeve that vour heslth or safery would be endangered by
medigtion.

You gre 5o able o negotinte for yourse!¥ and will not have 5 lswver with vou

during medistion,

4. Thers hes been domsstie violencs and you will not have 2 lawver with vou during

raeclintion,
5. The zass involves child abuse or neglect.
Howdo lfiea "Mn o Remove Case fromn Madiation?”

You of your slicrney must

L n Within 14 davs of recsiving an order for medintion file & written “mation o
resnovs sube o mediarion” and 2 notice of hearing 1 remove the cese from
medistion, (Sec mogion and notice I the encidsed motion packet. ™}

. Wihin 14 days of receiving #n ovder for modistion serve 8 oopy of vour motion
arud notice to the other parly's attormey. of fo the other parly if the other party s
aut reprosented by an attorney,

Yot maay he emitled o have the Bling fees walvad if vou connot afford dhe motion
forg, Ak fhe conpt meddintion clavk for SUAD Porms MO 20, Affidovic and Order

Jor Suspensive of Feas/Costs.

3

2]

5

1 the motinn o moling z Medintion Chrk
and g3k Tor 2 copy.

At this heering, the judge will decide i vou should oy medistion, 1 vou balieve
that you v%xagéé sz heve o try mediation for reasons e those mentioned
shove, fifl out and file the motion 1o remove case fom medistion,

prohet i nol enclosed, contaet the dpept

What is domestic
violence?

Domestic violence s a pattery of
behavior. |t is one person scaring
another into doing what the abuser
warnts. Abusers use physical and
sexual violence, threats, monsy,
emotional and psvchological abuse
1o controt their spouse or intimate
partners and get their way, Many
people don’t tink of themeelves as
victims of domestic violence,
However, if vou answer ves 1o any
of the llowing, vou mey want o
consider filing 2 motion 1o remove
vour case from medistion,

L3 Huve vou ever been phyeioally
hurt or threatened by the other
party?

L3 Have you been hig, kicked,

stapped, pushed or shoved by

the other party?

Has the other party threstened

you with a wespon?

L3 Have vou ever been forced or
pressured 1o have sex when you
it not want w7

Li Has the other sarty ever
phvsioally bovt or thremened to
bt vour children?

3 #as the other party over
thremtened to kil your fiends,
fanily or peis?

L Are you afraid of the other
party?

There are sver 45 programs i

Michigan offering confidential

counesling, shelier, support groups,

and safety planning o survivers of
doanestis vielence, You can get the
aumber for vour local domestic
vislence program, and confidential
crisis counseling gnd support, by
caliing the National Domestio

Yiplenee Hotline at

P91
(7233)

0

Or by calling vour local Domesike
¥ inlenoe Program st
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